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1. 1 11 trod u ct io n 

This paper presents a history of the process by wliich applicants for broadcast licenses have 
been n\mrded licenses directly by the Federal Co~iimuiiications Commission (.'FCC''). The paper has 
been prepared as a deliverable for tlie Study of Estimation of Utilization RatesiProbabilities of 
Ohtaiiiing Broadcast Licenses from the FCC (the "Comparative Hearing Study"). The Study will 
assist tlie FCC in implementing Section 257 ofthe Telecommunications Act of 1996 ("1 996 Act")' 
and Section 309(j) of the Communications Act of 1934 ("1934 Act").' Section 257 of-the 1996 Act 
mandates that tlie FCC identify and eliminate market entry barriers for small telecoiiiiiiunications 
businesses. Further. Section 309(.j) of the I934 Act requires the FCC to further opportunities in  tlie 
allocation of spectrum based services for siiiall businesses and businesses owned by women and 
minorities. The Comparati\,e Hearing Study will help the FCC in examining wliether there is 
evidence of past discrimination i n  the process by which broadcast licenses have been awarded by the 
FC'C. 

One iitea of analysis for the jtitdy will focus on the FCC policies stated in  this paper and 
dstsi-mine I i m .  these poi icies iiiay have impacted the outcomes of the licensing process. This paper 
is important i n  that it provides a backdrop for understanding how FCX policies may Iia\:e affected 
small aiid numeii- and rniiiol.it~-o\\ned businesses. 

The pipei- ih organized as follo\cs. Section 11 describes the 1934 Act and early comparative 
lienrings. Section I l l  discusses tlie Policy Statement on Broadcast Coniparati\:e Hearings. 1 
F.C.C.2d 39-3 ( 1965) (hereinafter 1965 Policy Statement). The I965 Policy Statement was tlie first 
ni,?lor official FCC statement that outlined many of the criteria that would be applied by the FCC 
d 11 r i 11 g the c u i i  s i de r a t ion of ni i i  I t i p 1 e a p p I i c a t i o i i  s fo r ii sing 1 e broadcast 1 i cen se . Section i V 3 d dresses 
the factors that brought the elimination of comparative hearings. Section V discusses broadcast 
h e n  ices. Section \.I describes the e\dution of tlie FCC's owiiership rules. These rules have 
changed substantially since the early 1940s in  order to reflect the views of Congress and the 
.ludiciary about lion. much concentration should be tolerated in local and national broadcast markets. 
Section \ . I 1  describes the chronology of FCC minority and gender based owncrsliip and em11loy111e11t 
policies. T h e w  policies u w e  developed by the FCC in order to c n r ~ y  out that part of its missioii as 
ii~teriiiined b y  Section 257" of the Teleconiiiiunicatioiis Act of 1996 and section 309(j)i of the I934 
.Act. This Section also provides a brief summary of recent developiiients as they relate to gender and 
race-based policies. Section Vl l l  pro\,ides a suiiiriiary to this paper. 



[I. Conimuiiicatioiis Act of 1934 and Early Comparative Hearings 

The FC'C' was created by the Comiiiuiiications Act of 1934 (tlie "Act").' The Act granted the 
FCC the authorit); to regulate "COmiiiuiiicatioiis by wire and radio so as to make available to a11 the 
people of the United States a rapid. efficient, nation-wide. and worldwide wire and radio 
commiinication senice." This Act also empowers the FCC to issue broadcasting licenses "as public 
con \ en ie nce. i i i  teres t . and iiecessi t y requires. "I '  

One landmai-k court case that was resolved in 1945 reinforced the importance of the 
comparati\.e hearing process in awarding a broadcast license when there are niultiple applicants. 111 
.-ls/i/Jo~~/ic/~ Kiidio C'oip. 1'. FCC'. 326 U.S. 327 ( 1945). the Suprenie Court of the United States held 
tI1;it: 

Where the Federal Communications Commission has before it two applications 
for broadcasting permits \vliicli ;ire mutually exclusive. it may not. in  \;iew of the 
p r o \ . i h i o i i s  of the Act for a hearing where an  application i s  not granted Lipon 
eximiiiritioii. exercise its statutory authority to grant an application upon 
exiiminatiun \ \ . i t l i ~ i ~ i t  a hearing. 

This decision set the legal precedent that a ~~ub l i c l y  distributed license must be assigned through ;I 
lproceh> that docs not exclude competition for the license. The pi-ocess of comparative hearings, 
tlIci.cti~r~. \\ :i Uplli'ld. 

.i\ comparative hearing was necessary when more than one applicaiit applied for the same 
bro;idcrist license. I n  the e\:ent ofmtiltiple applicants, the FCC would hold ;I comparative hearing. a 
proceeding that \\.a?; presided o \ w  by an .4dministrati\:e La \ i  Judge (.4L.l). The purpose of the 
cwip ; i r a t i \  c hearing \\;is to determine \\hich appIicant for a broadcast license is best qualitied to 
Iiolcl the liccnhe. 

The rest of this section briefly describes the process to acquire a new station license as it is 
re 1 a t  ed to t I1 e coni 17 arat ive I1 eari n p process and the coil ce 11 t of "hes t qual i fi ed" appl ic an t . 



( 3 )  acti\.e participation b!, applicants i n  ci\iic affairs. ( 4 )  broad diversification of background and 
interests. a i i c l  5 J \xist hroadcast experience." 

\ V h i I t  d i \  usitication of control ivas never an officially stated objective prior to 1965. the 
FCC mentioned it in the Federal Register in 1944'. Early on. tlie FCC was sensitive to the danger 
and nhuse that  could result fioni one organizatioii onxiiig a coiicetitration of media interests arid so 
the FC'C' d i s t i l \  ored applicants who \vould gain a "monopoly" in  a particular region. Media interests 
\ \ t r c  n o t  liiiii1ed t o  broadcast media. rather. they could include newspaper or other media outlets. 
.&lthough iiot coiiiiiioii. there were cases that were decided on the basis ofdi\/ersification." .4s will 
be discussed later in  this paper. in 1965''' the FCC made diversification a "factor of pr imary 
sipiiificiince" in  the comparati\;e hearing process. 

111 siiiii. iii ilic early !~u r s  ofthe comparative hearing process. the FCC began to interpi-et the 
suticl;ird ot' "ptiblic interest. con\;enieiice or necessity" in  the distribution of broadcast licenses. 
These eurly interpretations de\:eloped as trends in the licensing process and were eventually upheld 
b!, dec is ions .  and. as ivill be discussed Inter. were tinally coditied in  1965. 

1 I i .  1965 Policy Stateriierit on Comparative Broadcast Hearings 

Until  I W5.  coiiiparati\.e hearings proceeded on tlie premise that the winning applicant should 
pro\ r to hest s t r w  tlie public interest. con\'enience. or necessity out of all of the applicants. These 
criteri;i \\.ere too hroad h O \ \ ~ V e r  a i d  left many issues undecided. Realizing this. the Commission 
issued the I %35 Policy Statement. This Statement defined the '*two primary objectives toM.ard which 
the process of coinpiirison should be directed. They are. first. the best practicable ser\.ice to the 
publ ic .  and. second. a niarimuiii diffusion of control of the media of mass comniunications." While 
try'iiig ti)  ;I \  oid tittachinp absolute \.slues to each criterion. the Commission provided guidance 011 

s e w r  31-c:ib on i\,iiicli a cornparati\-e hearing could be decided. 

1 . Di\ ersificution of control of the media of inass communications 
2.  Full-time pxticipation in stntion operation by owners. 

4. P 3 ,  t 11 I-oadcas t recol-cl . 
5 .  Efticiciit iise offi.eqiieiicy. 
(1 .  CIixxwl. .  
7. Othel- frtcturs. 

-3 . Prop 0 5 5  d 13 rogr am s e n  i c e. 



1 . The FCC treated di\.ersification of control of tlie media of m a s s  coiiiiiiuiiicatioii as a factor of 
17 i-i iii ar?, i ni po i-taiic e i i i  t lie c oinp ara t i ve hearing process , I f an ap plican t had control I iiig interests 
i n  other incdia of iiiass comiiiwiications then there was the potential for this factor to reduce the 
pi.ohabilit!~ that this applicant would be awarded a license. 

Ho\v much the probnbility of' success was reduced by this factor depended upon: 

a )  thc >ize of the applicant's other media holdings; 
13) the proximity of these holdings to the community associated wit11 the contested license: 
c )  the degree to \\hicli these other holdings \\'ere regional or national; and 
d )  the quantity and  quality of competing media outlets in the localities associated with the 
app I i c ;I 11 t ' J c u rren t 11 o Id i n gs. 

T h i h  t'acior \LYIS of' such hiyiiificance that the details of the rules and ho\v they have cliaiiyed w e r  
the y e w s  ai-c \ \ ,u r th  describing (see section IVI.  

2 .  The FCC' ti-satsd the degree of full tjnie participation in  station operation as of substantial 
iiiilx1rt:iiic.e in  the comp;iratii-e hearing process. A11 applicant \voiild receive no credit for this 
t';ic.tor iiiilcss Iic. shc coulci demonstrate some form of daily pai-ticipatioii in the operation of the 
station. Credit ~ . o u l c l  be given if the applicant could demonstrate that heishe would be in  a 
position of influence in the daily operation of the station (e.g. general iiianager. station manager. 
progrnm director). Credit \\~oiild also be received if the applicant coiild sho\v local residency 
Liiiil o r  c i \  ic participation. Finally. the applicant could receive liinited credit ifhe'slie proposed 
tt) ino\ i' to the lacnlit>. associated \$,it11 the station or if the applicant could demonstrate some 
s\pc.ric.iicc. \\ i t h  the comniunit!, e\'en if they were not to be invol\:ed in the day-to-day operations 
oftlie st;ttioii. 

3 .  1'1-npnscd p r o p i i i  senice \\;as an ndditional factor considered by the FCC in tlie comparatiw 
lieuring pi-ocess after 1905. Applicants had to demonstrate that their program proposals \ v e x  
tiesigned to meet a public need. Superior devotion to p~ib l ic  service and local matters was 
l o o k e d  u imi  fa i~nrably.  This factor \vas only relevant when there \vei-e significant differences 
br.t\\.een the pi-oyram s e n i c e s  of competing applicants. 

I I1 c' F c '(.' i'o 11 s i de red 13 re \ .  i ous h roadc ast espe r ie lice as subst a i i  t i  a I I y important . T I1 i s fac t or had 
the po1ciiti;il to add to or subtract from an applications probability of success. Uiitlslial 
;itieiitiwiess I O  public needs and interests ~vouId improve the chance of a successful application 
\\-bile olxious inattention to public needs and interests uould reduce the chances of S U C C ~ S S .  

This factor \\.:I> usuail), only rele\.ant for applicants u.ith unusually ~ o o d  or unusually 17001' past 

1 -  - .  

~l~r t ; r r I l l , l l l c~c  I.ec0rds. 

h 



011 :I cyse h?, case basis. I t  \\.as especially relevant for sewices ii i  which tecliiiical processes are 
less regimented ( e . g  .4h4 radio). 

The 1965 Po l icy  Statement introduced applicant character as a relevant consideration in the 
eoiiipariiti\.e litlaring process. character deb-iencies associated with an applicant may be cited as 
g r o  i i  i i  d s th I_ ti i si1 ti a I i ti car i o 11 . 

Tlic FC'C' 1x15 sci-ntinizecl esisting and potential licensees on the basis of "character." Up  until 
I OS>. the tel-iii "cliaracter" \\'as often interpreted as r~ior .ol  character and character inquiries often 
!bllo\i ed t i i t s  same interpret;itir>ii. I n  1% I ,  the Commission issued a notice of inquiry which 
d isc t ia~e i l  the standardization of policies regarding character issues which \ITIS later described as an 
effort to "eliminat[e] . . . tlie morally-tinged decision-making of the past." On Janiiap 14. I9S6. the 
FCC issued ;I polic!. statement 011 charactei-" that outlined wliicli character issues sliould be 
i.on>iileretl a n d  lie\\, those issues should be in\,estigated, Those actions to be considered include the 
111 I I I) \\. i 11 2 : 

Fr;~tidulerit niisconduct before a goveriiiiietit agency: 
Ci-iiiiinal con\.ictioiis: h t i t ru s t  and aiiticompetiti\.e comniercial practices: 
\.'iulntions of tlie Conimunications Act. Commission FCC rules and policies: 
h.1 isI-ePI.rseiitritioii or lack of candor to the commission gL ahusr: of process: 
De c ep t i  \-e 01- frau du I en t programming: 
h'I isconduct b y  corporate applicants: 
Employee iii i sconduct: nncl 
r\ 1 i .sc on d LIC t i 11 pare i i  t - s t i h  i dia ry re 1 at i onsh i ps and re I a t  et1 subsidiary . 

\ \ ' l i i lc '  the range and scope of the character policy remained relatively large. in practice. cliaracter 
isstic's gerici-all\. amounted to one oppoiieiit sliowiiig another opponent's lack of candor t o  the 
Coiiiiiiission rcgarcliiig finances. business dealings, or proposed station arrangements. E\ientually. 
character ishues \\ere eliminated ;is a compwitive criterion but \\,ere kept as a basic requiremelit. 

i,. Tiic F1 'C'  ; i Iso ;illo\\.ecl for ;in "other" category. This category allowed applicants, via ;i petition 
o r  iiiotioii to cnlnrge issues. r i n d  to submit other evidence they felt should be significnnt in the 
decision making process. The applicant subniitting this additional information was requjred to 
Lleimiistrare the I-ele\.;ince of the inforination. The practice of eiilargiiig is:.ues became 
\ \  itlssprcail cnau$i \\.here. a t  one time. tlie Commission designated a separate boxd  to hear and 
I.LI I i' o 11 t lie se pet i t ion s . L; It i m a t e I y . though. this re spoiis i b i I i t y \$'as retu riied to rhe A d i n  i 11 is trati \;e 
[.:1\\. .llld:c5. 

t ~ - i l ~ ~ l l l ~ ~ f ~ l /  / ~ ~ ~ ~ ~ 1 1 ; / ~ 1 ~ 1 7 1 ~ ~ 1 1 1 . ~  



\\.liile ihi' I l jh5 Polic!, Statement did not explicitly address the financial requireiiients of 
+pli~~:iiits. this \\xs a cciitral issue in a 196s Menioranduni of Opinion and Order issued by the FC'C. 
-]'he ~omniissioii assigned a panel o f  three commissioners to review the financial issues involved in  
three cases related to applications for UHF television stations in Buffalo. Cleveland, and Boston. 111 

each comtiiunity. three commercial V H F  stations were in operation. and the question arose as to 
\\.hethei. ;I higher .;r:ind;ii-cl shotilcl be applied in detei-mining the financial qualifications. The panel 
c ('I i i  c 1 t I ci et! t li ;I i each a p p I i c ii n t s liou I d he requ i red to project est i mated a niiual revenues over a three - 
!.car period ; i n d  t o  establish. b!. e\-identiary proof. tlie basis for such estimates. A iiia.jority of the 
paiiel further concluded tliat a realistic estimate of construction costs and operating expenses were 
;dso esseiitial nnd required t h a t  each ripplicant disclose all factors which wei-e considered in  
computing <tic11 costs and expciises. On Jtine 30. 1905. the Commission adopted the following rules 
go\ cmiiig financi;iI rsqtiireiiieiit for applicaiits for proposed stations: 

( ; I )  The C'oiiiiiiission had to detei-inine the basis of each applicant's ( 1 ) estimated 
construction costs. and  ( 2 )  estimated operating expenses for tlie first year of 
c)per;i\ i 011. 

I I) I  I n  ilic c \  u i t  that tlie applicant depencled upon operating revenues during the 
tirst !'cni- of operation t o  meet fixed costs and operating expenses. the 
Commission had to detclmiiie the basis of each such applicant's estimated 
i-ewiiuch foi- the first !.ear ofoperatioii. 

( C' J T'hc ( ' o i i i i i i i s s io i i  iiati to deteimine. in light of the e\;idence. which of the 
~ ipp l  i a n i s .  i i '  an!.. clemonstrateri a reasonable lil<elihood of constructing iuid 
contiiiuiiig the operation o f  its proposed station ill the public interest. 

I \ .  \ l inor i l>  and Female Employment and Ownership Policies 

Sr. aiiiig : in the 196(1s. the FCC has paid close attention to lace and gendtx issues as they relate 
t o  hi-oadc:ibtiiig and  the a\\ ,ard of broadcast licenses. I n  this section. \\.e descrille the chronology of 
tlii' F(.'C.b iiiiiwi-i\!' Liiici female onmeiship policies, from their rise i n  the 1960s and 1970s to their 
1r:ei : l I i i ; i t ioi i  i n  tlic 1 %)Os. 1'he logic for these programs is best espressecl in \-xious court cases and 

i t i \ i c \  biateiiiciits. '1-herefore wc cite below the most important cases and policy statements 
;if'fectiiig the ;i\\.;ird of-credit for minority and female participation in t l ie determiiiation of licenbe 
;i i \xrds in  tlie coiiipai-ati\.e hearing process. 



\vitliin the puhlic interest. To ensure equal opportunity in e\;ery aspect of eiiiploynient opportunity. 
~ i c l i  bro;iclcasr st;itioii n ~ i h  clirectecl to establish ;i prwct iw eqtial eiiiployriient oppc~rt~iiiity progmiii. 
l l i t  FC'C' rexci.wcl the riglit t o  acr against any broadcast station that \:iolated this policy. This 
<stahlished the Commission's right to. aniong other actions. revoke licensees and distribute them by 
distress sales and to hear allegations of EEO violations i n  coiiiparati\,e Ilearings. While these actions 
pi-escritetl tliciiiscl\.es on \.cry rare occasions. and such occasions were restricted to actual findings of 
Lii.;cI-iiiiinati~in 13). ;I coilit or the EEOC. this policy \viis seen a s  a significant gender and race based 
ilO!K'! 

Ho\\-e\-er. the C .S. Court of Appeals for the District o f  Columbia Circuit. in a decision issued 
in  April IOOS (Lutlieran Church - Rlissouri Synod 1'. FCC). held that certain provisions of-the FCC's 
bro;iiic;ist eqtial employnient opportunity rules were iiiiCi)iistItiition;il. That fail. the U.S. Court of 
.\ppc:iI> cicnicd the FCC"s  request for a rehearing of its decision. Thereafter. on November 19. 
I + S .  the C ' o m m i s s i o n  adopted a notice of proposed rulemaking ( N P R M )  outlining ne\\; rules to 
ii ir t l i tr  tqii;iI siiiplo!.ment opportuiiit!, iii Broadcasting iii a maiiiier that is consistent with the couif's 
clsci>ioii. 

\i ' l iilc ilic FC'C iiic~nitored fo r  cli.scriminatioti on the basis of race in tlie eiiiployment practices 
( 1 1 '  i v o ; i d c ; i h i  h u t i o i i s .  iiiiti:i!l!, the FC'C i-efused to include the racial composition of a i l  api~l icant 
gi-otii> ; I S  :i rcIt\.iiii! factol- in  a coliijxil-ative hearing. This position \vas Initially cliallenged i i i  1965 
(3). rlic C'omint Colp applicant group in the comparative hearing for a TV broadcast license in 
0 I. I :I ii do. F Io r i d a. 



C'omint challeiigecl the FCC's refusal to explicitly consider race i n  tlie comparative hearing 13rocess 
and  appealecl tlie FCC ruling to the DC Co~ii t  of Appeals. 

111 llir 1974 decision 495 F.2d 02') (D.C.  Cir. 1974). the DC Court ofAppeals re\.ersed tlie 
result cii'rhe 3 lid-Florida comparati\-e hearing. The Court held that coiiiparati\.e merit should be 
a\ \  artled t o  :in npplicnnt. t\\o of \\-hose stocl.:liolders. each owning approxiliiatcly seven percent of 
the appliccliir'~ stock. \\.ere Black :ind \\.oLII~ prticipare i n  the operation of the station. The Court  
po in ted  out  ri i ; i t  both of the Blacli principals \wre local residents of tlie community being applied 
foi- \\  110 had becii x t i \ . e  i n  atl\miciiig the interests of Black i i iembers of the ccmmuiiity. and that 
25 p?ixxiit of  the population ofthe area applied for were Black. I t  also noted 11iat since t l ie 
Iiiijic5t iiitcrest cn\-ned by any  of the applicant's principals MYIS ten percent. the t\vo stockholders' 
i 11 ci i 1.1 d ti ;I 1 ;in (1 c oiii hi 11 ed o \\~i e rsh i p \\.;is su bst a 11 t i  a I . I n add i t i on. 11 o B 1 ac ks \\'ere t li en 
1i;irIi~'ilxitiny in the o\\.iiersliip or management of any of the iiiedia of mass coiniiiuiiications i n  
i h t  Lxl i i i t i i t i i i i iy.  111 tliehc cii.ctinist;inceh. the C ~ t i i t  coriclutled that minority stock ownership is "3 
c o i i ~ i d m t i o i i  rcle\-nnt to :I, choice among applicants of broader coinmunity representation and 
Iir:ictic;ible 5en.ice to tlie public." ( 16 I U.S. App. D.C. at 357.  495 F.2d at 9 3 i . )  The court went 
011 t 0 commi'nt : 



Sot long after the Court of Appea ls  decided that ininorit); credit for integrated minority 
o\\.iicr4 u.as :ippropriate. Admiiiistrati\-e La\\. Judges began deciding cases 011 this basis. 
.Add 1 t ion ;i I I y . ;id iii I  11 i s t ra t i \:e 1 ;I\\: j LI d 2 es at tli e FC C- expanded 011 tlie .Mit/-Fior.it/o dec i si on, 1 n 
Ip;ii.tictil;ir. rlir consicisrations applied t o  race in tlie iLfi&F/orido decision ive1-e applied to gender in  
~ l i c  / < ~ J . \ ~ ' I I I ( J / . I J  decision. 



Sincc tlic Uc' (I'nnrt of Appeals  in I 0 7 1  liad set iii place minority o\vnership nncl employmcnt 
p o l i c ~ e . ~  \ \ , i t l i i i i  coiiiparati\'e hearings the FCC and Administrative La\v Judges had started awarding 
tiiitiorit!, credit to applicants for bi-oadcast licenses. Ho\ve\w. in 1978 the FCC obser\~ed a 
"cOiitiiiii3tiOii o f  a n  extreme disparity het\veen the representation of minorities in our population and 
i n  i l i i  Imxidcasiiiig iiidusti-1." a i i c l  subsequently issued "further Commission action" or Stateinent of 
I'o!!c; o i i  N!liiioi-i[!, O\\.iierhIi~p ofB~~oadc;isriiig Facilities (See  OX F.C.C.2d 079. 982). This 
>i;iii'iiiciii ti,i-inalizetl the L I S C  of minority merits in the coiiiparati\-e lxaring process. I n  this 
stxciiic'iii. the C'onimission also officially set in place two programs that fa\:ored iiiinority o\vnersliip 
of hiwitlcnst stations. First. tlie tax certificate policy encoui-aged a n c l  promoted miiiority o\vnership 
h!, gi\.iiig :I t\\'o-! e i r  lil;e-l.:iiid-exchange transfer tax break (USC 107 1 ) for tlic sale of licenses to 
iiiiiioi-ilic\ 11' [lie 171-oceetls \\.ere rein\ esred in  ;i similar communication intiustr!~. 

. .  



FCC' f rom spending any appropriated funds to examine or change its minority 
u\\. i i t r~I i ip polices. because ( 1 ) the policies i t i  question have been mandated by 

(1 I the iiitciwt i n  enhancing hroadcast diversity is. a t  the very least. an 
iiiipor1iiiit go\.ernniental ol>.iective: and (3 )  tlie policies in  question are 
>ti b z t ;I ii t i a 1 1)' re I a tecl to t l ie  ac li i evemen t of tlie go \ern men t ' s i i i  teres t ~ si nc e ( a ) 
both tlie FCC and Congress--whose joint determination must be given great 
\\.eiglit--l ia\.e concluded tha't there is a relationship between expanded miiiority 
m iicrsliip and  greater broacicast di\wsity. (17) this judgment is based on extensive 
ciiipiriL~:i! c\-iilence rather than on imperriiissibk stereotyping. and 1 c J the policies 
,LIT 111 otl icr rsle\ ant rcspi-cts substantially related to the goal 01' proinoting 
l x ~ x ~ t l ~ ~ ~ i s ~  tIi \~ci~~it!~.  . . 

.A ppim Y i 111 ;it e 1 ) s  on t' ni on t 11 after the Coni m i ss i on i ss 11 ed Stat e men t of P ol icy o t i  M in ori ty 
(:hi iicrsliip s i t '  l3ro;iiicasting Facilitics. ;I f<e\.ie\\. Board Iiearing the Ciainesville Media. Inc. case 
ire i i i  .I I > I cd i I 5 c icc i io 11 I'C ga id i 11 g ti- iii a I i- o \ \ m  rs h i I:, credit i n  coni para t i \le hear in gs. 1 11 i t  i a I I y . the 
i > < ~ ; l l . L i  llclil rI1;11 . . . 

Soon Litter the Chines\-ille decision. a I-e\,ie\v board clarified the justification and reasoning 
ihi- tcm;ilc o \ i  nei-ship policics. The Board concluded: 



TI1 i s ci e c i s ion de 111 o 11 s t ra ted that c red i t i s a ppl i ed for feiiia I e parti c i pa t i 011 in a broadcast 
license npplication. but that credit is not as significant as the credit applied for minority participation 
in ;I biw;idc:i>t l icensc application. 

Thc Stcclc Court. in contrast t o  Mid-Florida. ruled against the use of gender policies in the 
coiiip;ir;ili\ .e lw i - i i ig  ~ ~ ~ e s s .  [See  S/(Y,/P 1 ' .  I-CC 770 F.2d 1 I Y2] . (  D.C. C i i - .  1985). M r .  Sterle 
~ p i x ! i c d  ;I conipii-;tti\.e hearing decision ruliiig tliar the gender credits pro\.tded h), the FCC in the 
Lviiip:ii-;iti\.c Iwwiiig violated tlie Constitution. While not ruling on the constilutionality of the 
gender distinctioii. the court did rule that tlie FCC exceeded i t s  authority in establishing the 
irendsr credits. 

\ .  13 i i 111 i 11 ;I t io 11 of' C o i i i  pa I- at i \re H ear i ng Process 



iii\.:iiid:iiiiig the  integration credit tlie court effectively eliminated gender and race o\vnei-ship and 
c'iiiployiistit p(>licies associated \\it11 the integration credit. I n  1994 the FCC wspended all active 
coiiipwiti\ e hearings until  a n  adequate resolution to the issues raised in Bcc~hiel could be 
ibrm LI I3 tecf . 

Pl ic Tclscc~mmtinic;iti(>iis .Act of I C ) O 6  eliminated the role of comparative hearings i n  tlie 
rcnc\\ :il of ht-ciadc;ist licenses. The IWil suspension o f  the comparative hearing process effectively 
lxc'iiiic I ieri i iai ici i i  in I997 \\.lien Congress iiiandateci that the FCC utilize a conipetitii-e bidding 
proce\s for tlie distribution o f  a l l  future cotiiiiiercial broadcast license awards. The first aiictioii 
nmicistcd \\ it11 this iii;iiid:ite occui-red i n  October of I900 and generated (uiiol'ficially) about S5S 
iiiiliioli i't.oiii i l l? clixirihution 01. I I t i  hroadcast licenses and included se\.el-al frozen license 
;I 11 17 I i cnr I c ~ i i  x 1.r~) I  n I lie Hc~c./ii(,/ r ~ i  1 i ng . 

I .? 

b~ l i i l e  minority ou.iiersliip policies were not included in this auction process. first-time 
13 r o a d  c'a st e 1,s ;I 11 d "s iii a I I" hroa dc a sters we re accorded \vi t Ii auction hi dd i i i  p credits to ass is t i 11 
1 h C I  1- hl L I J I  112. 

\.I. Broadcast Senices  

Ucti,r.z I9h i .  ?,hi i.nclin \\-as the primary broatlcast service. Both tele\..sion and FM radio 
it. L'IK ~c.i ict~nIl~ i n  the esperiniental stage prior to \L'orld War  11 and therefore. die early )'ears of the 
liL,ciihe ;ippt i~ . ; i~ io i i  p'ocrss iind comparative hearing process consisted almost entirely of . A M  radio.  



111 c a h c h  \\.Iici-e tlierc \\.:is ;I legitimate objection to a l icense application from a third party or 
c\ en \ \  lieii tiiei-s \\':is nn ob.iectioii from :I superficially qualified competing applicant. then the 
Iiiwihc applic:ition \\ ould be redirected to a comparative hearing. If  there were no competing 
Lipplicaiitb anti  no third party ol7jection. then the license \\.auld be granted if t h e  applicant had no 
other- significiint defects. 

.-\I ih die cahe n it l i  t i l i i i o s t  all fornial legal pi-oceedings. i t  \isas possible for the interested 
p ~ r t i z ~  IO wttlc the dispute outside tlic formal proceeding. I n  particular. coiiiparative hearings could 
bc zc t t l c t l  by the coii ipeti i ig partics hefore the AL.I reached a decision. Often one oftlie applicants 
competing foi- :I license "bought-out" the other applicants by offering money. !xiyment of costs. 
coopcrCi t io i i  01' wlriglit iiicrgei-. 





sltppo1-t :iiioilici- ytntioii o r  iftliey fe l t  that  tlie new station \\.auld iiiil~roperly interfere with their 
i g nn I . X I  11 i i i :i I I >, cs c I us i \-e I i c en ses \ w i i  Id even tual1 y be re solved t h mu gh the coni para t i \:e hearing 

procts5. Aim. siiiiilarly to AM stations. these mutually esclusi\.e applicants could settle their case 
pr i t i i .  yo nti  \l..l Jcci\ion. 







Table 1 .  Local, \stional. and Cross Ow net-ship Rules 
( 1  950 - 1999) 

1 t';t I' Local Ylarket %a ti on a1 \ 1 a I' ke t ' Ciwss Onnel-ship 
v ___ 

Rules 
l<'llllli I ,\I 1 1 l L 1  I F \ l  - \ \ I  .I1111 - Fhl  \ o n e  





111 I ui/d S/u /cs  I'. I ' i rgi~l iu, 5 I S U.S. 5 I5 ( 1996). the Supreme Court c,onsidereci the 
c l i s t i i i c ' t i i m z  iii;ide IT!' local. state. a n d  the federal government with respect to gi-nder. In t h i s  case 
tlii' i ' o t i i t  i-caftirinetl that these gendcr distinctions need only satisfy "intermediate scrutiny". 
\Viilc. the dttinition of intemiediate scrutiny i s  somewhat vague. i t  is clear tha t  iiiteriiiediate 
hcru t i i i ! .  i b  ;I lo\\w stnnclurd tiian strict scriitin!'. 

t 1. C o 11  c I 11 sio 11 


